STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS
CONSTANCE GATEWOCD
Petitioner,
Case No. 04-3893

VS.

DEPARTMENT OF CHI LDREN AND
FAM LY SERVI CES,

Respondent .

N N N N N N N N N N N

RECOVMENDED ORDER

Thi s cause cane on for final hearing, as noticed, before
P. Mchael Ruff, duly-designated Adm nistrative Law Judge of the
Di vision of Adm nistrative Hearings. The hearing was conducted
in Marianna, Florida on January 3, 2005. The appearances were
as follows:

APPEARANCES

For Petitioner: Constance Gatewood, pro se
Post O fice Box 262
Canmpbel Iton, Florida 32426

For Respondent: Any MKeever Toman, Esquire
Agency for Persons Wth Disabilities
Sunl and Cent er
3700 Wllians Drive
Mari anna, Florida 32446

STATEMENT OF THE | SSUE

The issue to be resolved in this proceedi ng concerns

whet her the Petitioner was subjected to an unl awful enpl oynment



practice based upon her disability or based upon retaliation, in
purported violation of Section 760.10, Florida Statutes.

PRELI M NARY STATEMENT

Thi s cause arose upon the filing of a charge of enpl oynent
di scrimnation by the above-naned Petitioner. The charges were
filed on May 17, 2004, and contained the allegation that the
Petitioner had been discrimnated against on the basis of race
and disability. On Septenber 27, 2004, a Notice of
Determ nation of No Cause was entered by the Florida Comm ssion
on Human Rel ations (Gomm ssion). In that finding it was
determ ned that there was no reasonabl e cause to believe that an
unl awf ul enpl oynment practice had occurred. The Conm ssion's
deci sion was based on the investigative report dated
Sept enber 14, 2004. Upon disagreeing with that decision the
Petitioner filed a Petition for Relief on Cctober 26, 2004.
According to that petition, the Petitioner was discrimnated
agai nst because of her disability and due to retaliation for
filing a grievance. No issue of racial discrinmnation was
raised. The petition was transmtted to the Division of
Adm ni strative Hearings and ultimately to the undersi gned
adm ni strative | aw j udge.

The cause cone for hearing as noticed. The Petitioner
adduced her own testinony and offered two ot her w tnesses'

testinmony. The Petitioner also offered two exhibits which were



admtted into evidence. The Respondent presented the testinony
of three witnesses and sixteen exhibits, all of which were
admtted into evidence. Upon conclusion of the proceeding the
parties requested a transcript of the record and elected to
subm t proposed recommended orders. The Proposed Recomrended
O ders were filed and have been considered in the rendition of

t his Recomended Order

FI NDI NGS OF FACT

1. The Petitioner was enployed as a Training Specialist Il
in the staff devel opnent departnment of the Sunland facility of
t he Departnent of Children and Famlies. (Now the Agency for
Persons Wth Disabilities.) At tinmes relevant hereto, in
Cct ober 2003, the Petitioner, Constance Gatewood, was enpl oyed
by "Sunl and Mari anna" (Sunl and).

2. The Respondent Departnent of Children and Famly
Services is an agency of the State of Florida charged, as
pertinent hereto, with inplenenting statutes, rules, and
policies concerning persons with disabilities who are within its
cust ody or ot herw se.

3. A neeting was conducted with Sunland's managenent and
the Petitioner on Cctober 8, 2003, in which the Petitioner
provi ded docunentation froma physician confirmng that she
suffered froma condition triggered by exposure to certain

chem cals or perfunmes. This condition was described as



"potentially life threatening.”" The condition apparently
primarily involved the Petitioner's respiration.

4. Sunl and sought to accommbdate this condition by
instructing attendees to training sessions conducted by the
Petitioner to refrain fromusing perfunes, colognes, etc., which
m ght aggravate the Petitioner's condition. There is no dispute
that the Petitioner has a disability of this nature. Sunl and
al so provi ded each new enpl oyee who cane for training with the
Petitioner with a separate simlar notification. Sunland also
posted the notification in and around the staff devel opnent
buil ding, the Petitioner's primary work place. Sunland al so
rel ocated the Petitioner's office and ordered alternative non-
irritating cleaning supplies in order to accommpdate the
Petitioner's condition.

5. Despite these accommpdations the Petitioner's condition
still sonetines becanme synptomatic. 1In an effort to mnimze
her exposure to perfumes or other chemicals the Petitioner on
occasi on woul d teach from her doorway, rather than standing in
her accustoned place in front of the class. On occasion she
woul d have to teach her class with all the doors opened, which
sonetinmes created an unconfortable draft in cold weather. On
ot her occasions she woul d send students out of her class in the
belief that they were wearing a perfune, col ogne, or other

chem cal agent which was irritating her respiratory condition.



On one or nore occasions she had to rely on a co-worker to
performa cleaning task for which she was responsi bl e.

6. The Petitioner received a performance evaluation in
March of 2004, which contained an overall rating of 4.33, a
score which reflects that her perfornmance exceeded expectati ons.
On performance expectation nunber one, however, she received a
grade of three rather than the four she had received the prior
year. This was based upon a decline, in her enployer's view, of
her performance related to teamwork and respect for others.

7. Because of this reduction froma four to a three on
this category of her performance evaluation the Petitioner filed
a Career Service Gievance. She contended that her perfornance
had been based upon "confidential information," despite her
supervi sor's assurances that it was based on her supervisor's
perception of problens the Petitioner had in the areas of
cooperation with co-workers and respect for class attendees.
Upon investigation, the Career Service Gievance was denied by a
menor andum of April 8, 2004.

8. Dr. demons, the superintendent of the Respondent's
facility, continued efforts to accombpdate the Petitioner and
her disability. He offered the Petitioner a job in an open
position as a social worker on or about April 1, 2004. This
position would have no del eterious effect on the terns,

conditions, privileges, or benefits of the Petitioner's



enpl oynment. The Petitioner was apparently pleased to have the
job transfer to the new position and, in fact, volunteered to
begin the position prior to the customary two week notice

peri od.

9. The Respondent has continued to attenpt to accompdat e
the Petitioner and her disability as she has raised issues
regardi ng her disability upon assum ng her new position. The
Peti tioner, however, did not identify in advance any
accommodation-rel ated i ssues to her enployer prior to beginning
work in her new position.

CONCLUSI ONS OF LAW

10. The Division of Admi nistrative Hearings has
jurisdiction of the subject matter of and the parties to this
proceedi ng. 88 120.569 and 120.57(1), Fla. Stat. (2004).

11. Section 760.10, Florida Statutes, provides that it is
an unl awful enploynment practice to discharge or otherwi se to
di scrim nate agai nst a person because of that persons
"“handi cap. "

12. Chapter 760, Florida Statutes, is patterned after
Title VII of the Cvil R ghts Act of 1964, 42 USC 2000e-2 (Title
VI1) and the Anericans Wth Disabilities Act of 1990, 42 USC
12101 et seq. (1994) (ADA). Federal enploynent discrimnation
law, including disability discrimnation |aw, can be used for

gui dance in construing the provisions of Chapter 760, Florida



Statutes. Chanda v. Englehard/ICC 234 F.3d 1219, 1221 (11th

Cir. 2000); Fouraker v. Publix Supermarket, Inc., 959 F. Supp.

1504 (M D. Florida 1997).

13. The Petitioner clainms that her rights under the ADA
were violated when she was "involuntarily transferred" as an
accommodation for her disability. 1In order to establish a prima
facie case of discrimnation based upon disability the
Petitioner nust show that she is disabled; that she is otherw se
qualified for the position in question; and that she was
di scharged or otherw se suffered discrimnatory enpl oynent

treatment because of her disability. See Brand v. Florida Power

Corp., 633 So. 2d 504, 509-10 (Fla. 1st DCA 1994). The
Petitioner has the burden of identifying an accommodation that
woul d all ow her to performa job with her enployer. The
Petitioner bears the ultimte burden of persuasion to
denonstrate that such an accomnmodation is reasonable and the she

was di scrim nated agai nst because of her disability. Stewart v.

Happy Hernman's Cheshire Bridge, Inc., 117 F.3d 1278 (11th Gir

1997). The Petitioner has not established a prima facie case of

disability discrimnation because she has not established al
t hose el enents of proof.
14. There is no dispute, and the Respondent acknow edges,

that the Petitioner does have a "disability" in that she has a



per manent physical inmpairnment (not transitory) that
substantially limts a major life activity, that is, breathing.

15. Concerning the second elenent of prima facie proof a

"qualified individual™ is one who, even with a disability can,
with or wthout reasonabl e accommobdati on, performthe essenti al
functions of the enploynent position that such an individua
holds. 42 U S.C. § 12111(8). The Petitioner in this case was
not a qualified "individual" at least with respect to her fornmer
position as a Training Specialist Il. The evidence shows that
she frequently could not performall the functions of her job as
a Training Specialist Il, even after the inplenmentation of the
accommodati ons that she suggested to her enployer and which her
enpl oyer willingly provided. Even if it be determ ned that she
was minimally qualified for such position, the Petitioner did

not establish the third elenent of a prina facie case of

disability discrimnation.

16. Concerning the third part of establishing prima facie

proof of disability discrimnation, although the failure to
provi de a reasonabl e accommodation for a qualified individual
can constitute unlawful discrimnation, one "reasonable
accommodati on" specifically identified by the ADA and case | aw

is "reassignnent to a vacant position." Adans v. Henderson, 45

F. Supp. 2d 968 (M D. Florida 1999). See also 42 U S.C. 8§

12111(9). In the instant situation, although the Petitioner



could not performall the essential functions of her forner job
as a Training Specialist Il, even with accomodation, the
Respondent identified a vacant position for which she was al so
qualified and offered her that position at an alternative
reasonabl e accommodati on. There was no adverse effect on the
terns, conditions, privileges, or benefits of her enploynent
occasi oned by her assum ng the new offered position as an
alternative accommodati on. The Petitioner voluntarily accepted
that position and even asked and was allowed to enter and begin
working in that position earlier than the normal two week notice

period. Thus, the third elenment of the prinm facie case has not

been proven because the Petitioner could not denonstrate that
she suffered discrimnation or an adverse enpl oynent deci sion as
a result of her disability.

17. The ADA does not require an enployer to "offend or
al i enate other val ued enpl oyees in order to acconmodate a

di sabl ed enpl oyee. . . " Llanes v. Sears Roebuck and Conpany,

46 F. Supp. 2nd 1300 (S.D. Florida 1997). Additionally, a

di sabl ed enpl oyee cannot force an enployer to nmake a particul ar
accommodation if another reasonabl e accommobdation is avail abl e
and offered to the enployee. 1d. If an enployer offers a
reasonabl e accommodation, its obligation under the ADA is
fulfilled and it cannot be charged with discrimnation. 1d. In

this case the Respondent offered a reasonable accommobdation to



the Petitioner amounting to transfer to the vacant position for
whi ch she was qualified. Thus, it cannot be established that
the Respondent commtted discrimnation by doing so.

18. The Petitioner contends al so that the Respondent's
failure to prospectively identify accommbdati ons to be made in
her new position amobunted to discrimnation as well. It is the
Petitioner's burden to identify an accommodation that will all ow
her to performa job, however, as well as to denonstrate that

the accommodation is a reasonable one. Stewart v. Happy Hernons

Cheshire Bridge, Inc. supra. The Petitioner herein could not

have known what if any accommodati ons m ght be necessary in her
new position since she had not yet begun perform ng in her new
position, nor could she identify a reasonable one that would
allow her to do the new job. She thus cannot sustain a claim
that discrimnation occurred because the Respondent purportedly
failed to accommpdate her before she ever began her job in the
new position.

19. The Petitioner contends also that the Respondent did
not engage in an "interactive process” as required by the ADA
regul ati ons which "envision an interactive process that requires

participation by both parties.” WIIlis v. Conopco, Inc. 108

F.3d 282 (11th G r. 1997). See also 8§ 29 CFR 1630.2(0)(2)(ii).
The court for the eleventh circuit has held, however, that

failure to engage in such a process in an of itself, does not

10



constitute discrimnation. 1d. 1In any event the evidence
establi shes that the Respondent nade efforts to work
cooperatively with Ms. Gatewood both before and after her
transfer to the new position, and other than her statenent,
there is no persuasive evidence to the contrary. Cearly the
di scussi on between the Respondent supervisor and the Petitioner
before and after her transfer to the new position constituted an
"interactive process."

20. The Petitioner contends she was transferred to the new
position in retaliation for filing a Career Service Gievance
regardi ng her March 2003 performance evaluation. |In order to

establish a prima facie case of retaliation discrinmnation the

Petitioner must show that she engaged in a "statutorily
protected expression” (i.e. the filing of the grievance); that
an adverse enpl oynent decision resulted fromthat action and
that a causal connection between the protected expression and

t he adverse enpl oynent action existed. Stewart v. Happy

Hernman's Cheshire Bridge, Inc. supra.

21. In this case, although the filing of the grievance may
be a statutorily protected expression it was not denonstrated
that a transfer to the vacant position was an "adverse
enpl oynent deci sion" nmade in response to the filing of the
grievance. Contrarily, the transfer was the result of the

ongoi ng effort to accomobdate the Petitioner in a reasonable

11



way. It was otherw se unrelated to the Career Service
Gievance. The timng of the transfer, as it relates to the
filing of the grievance, according to the persuasive evidence
was no nore than coincidental. Such does not give rise to any
inference of retaliation on the basis of "suspect timng" of the
enpl oynent decision. 1d. The new position was offered to the
Petitioner because her disability, made it difficult if not
i npossi ble, for her to continue in her job as a Training
Specialist Il, not because she filed a grievance. Thus, a prim
facie showing of retaliation-based discrimnation has not been
est abl i shed and the cl aimshoul d be di sm ssed.

22. In summary, the Petitioner failed to establish a prinm
facie case of discrimnation based upon disability or upon
retaliation. Consequently, the charges against the Respondent

shoul d be di sm ssed.

RECOMVENDATI ON

Havi ng consi dered the foregoing findings of fact,
concl usions of |law, the evidence of record, the candor and
deneanor of the witnesses and the pl eadings and argunents of the
parties, it is, therefore,

RECOMVENDED: That a final order be entered by the Florida
Comm ssion on Hunman Rel ations dism ssing the Petition inits

entirety.
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DONE AND ENTERED this 1st day of April, 2005, in

Tal | ahassee, Leon County, Flori da.

R

P. M CHAEL RUFF

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil ding

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl . us

Filed wwth the Cerk of the
Division of Adm nistrative Hearings
this 1st day of April, 2005.

COPI ES FURNI SHED,

Const ance Gat ewood
Post O fice Box 262
Campbel Iton, Florida 32426

Any McKeever Toman, Esquire

Agency for Persons Wth Disabilities
Sunl and Center

3700 Wllianms Drive

Mari anna, Florida 32446

Deni se Crawford, Agency Cerk

Fl ori da Conm ssi on on Hunan Rel ati ons
2009 Apal achee Par kway, Suite 100

Tal | ahassee, Florida 32301

Ceci| Howard, General Counsel

Fl ori da Comm ssion on Hunan Rel ati ons
2009 Apal achee Parkway, Suite 100

Tal | ahassee, Florida 32301
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Reconmended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the final order in this case.
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